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 Manufacturing/Production Perspective 

 

 Mission:    

 Safe, Quality Product, every piece, every time 

 

 Proactively protecting public health  

 

 Ensure consumer confidence in our products, 

our brand 
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 Develop an Effective, Repeatable, Sustainable 

Process 

 

1. Know your process 

2. Define Process Control Points  

3. Change Management  
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1. Know your Process  
 

 Cross-Functional Team 

 No one person knows it all…  

 Identify Hazards 

 Hazards:  biological, chemical or physical agents in, or 

conditions of, food with the potential to cause adverse health 

affects   

 Utilize: 

 Regulatory requirements and guidance 

 Industry insight information (prior recalls or withdrawals) 

 Trade Organization Information  

 Customer Requirements 

 Identify lot sizes, rework, defined inspection points 

 

 



Food Safety System: Best Practices  

2. Define your Process Controls 
 

 Design your system to limit scope for significant 

hazards 

 Conduct monitoring, verification and record-review 

activities as often as needed  
 

 Implement a system that is repeatable and 

verifiable 

 Develop SOPs/Work Instructions to ensure 

consistency in the process 
 

 Validate your system to ensure confidence 
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3. Change Management   
 

 Set it and forget it…..           

NO, Manage it!!! 
 

 People, process, materials, 

methods, equipment, etc…  
 

 Develop a process to 

evaluate changes and 

reassess your Food Safety 

System before they occur 
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The Risk 



Business Interruption and the cost to rebuild your customer base 

and revenue stream as a result of a Contamination or 

Government Recall.  

The overwhelming financial risk of a contamination incident to a 

Food Processor, Supplier, Retailer or Restaurant company is not 

about the number of injured people and the lawsuits looking for 

compensation, it’s about the risk of losing your customers.  

 How long will it take to get your customers back? 

 How much will it cost? 

 Do you have the cash to afford this process? 

 Or who will finance this process? 

 

The Risk – Food and Consumable Products 



The financial loss surrounding the recall of your product or the product it 

becomes a component of. If the product causes bodily injury, property damage 

or does not work as intended.  

The overwhelming financial risk of a Product Recall incident to a Manufacturer 

of a finished good, Component Supplier, Retailer or Restaurant company is not 

about the number of injured people and the lawsuits looking for compensation, 

it’s about the cost to Recall repair and replace and risk of losing your 

customers.  

 How many products were effected? How to get them back?  

 How can we correct the problem? 

 How much will it cost to replace them? 

 How long will it take to get your customers back? 

 How much will it cost? 

 Do you have the cash to afford this process? 

 Or who will finance this process? 

The Risk – Non Consumable and Mechanical 

Items 



Why there are more incidents 

 Greater testing at all levels of production of ingredients and 
component parts. 

 Health departments working together to find common causes for 
widespread food borne illness. 

 Greater level of scrutiny of restaurant locations. 

 Greater CPSC and NTSA activity. 

  FDA recall power over all ingredient suppliers. 
 Increased traceability. 

 Unlike traditional newspapers, Twitter, Facebook and thousands of 
blogs have no fact checking or editor to attempt to reduce errors.  

 Any meaningful information, right or wrong, is spread worldwide in 
minutes.   

What does this all mean . . . . 

 There are more reported contaminations and recalls  and the 
average loss is getting larger 



 Social Media 

 Facebook 

 Twitter 

 Blogs 

 700 Cable TV channels 

 

 

 

 

 How many of these outlets have an editor?  

 

Why are the contamination related losses 

getting larger? 
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Stock price Prior – $720 

Chipotle – Before and After 

12 Months starting 4th QTR 2015 

*Projected Actual 

Quarter ending 12/31/15 12/31/15 

Revenue $5.102B $3.867B 

Operating Margin** $929M $248.2M 

Operating Margin % 20.88% 6.13% 

Net profit*** $565M $75.8M   Down 

$490M 

Net Profit % 11.1% 1.8% 

EPS $8.90 $2.46 

Share price $720 $480 low 

Market cap loss $10.7B at peak 

   * projected Revenue, operating Margin, NI & EPS figured Per Value Line  Reports 

  ** Per VL – Operating margin excludes Depreciation Exp 

*** Per VL- Net Profit of 11.1% 

      All figures in 000”s per share except EPS 



Coverage Scope And Loss Triggers 
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Product Contamination and Product Recall 

coverage  

 What triggers the policy? 

 

 What are the covered losses? 

 First Party coverage 

 Third Party Coverage 

 

 Each Program has a retained  Crisis 

Management Response firm 



 Food & Beverage Manufacturers and Processors 

 Restaurants 

 Retailers, Wholesalers & Distributors 

 Contract Manufacturers 

 Ingredient Suppliers 

 Packaging Manufacturers 

 

All have their own set of risks and will require 

specific policy language.    

Food and Beverage 



Non-Food companies that face a significant 

Recall risk 

 Automotive Parts Manufacturers 

 Electronic Component Parts 

 Finished Goods 

 White Goods 

 Sports & Exercise  

 Toys 

 Pharma & Life Sciences 

 Medical Products 



Why Policy Language Is So Important 



Understanding the difference between 2 risks 

that look very similar 

EXAMPLE 

 ABC Company makes and sells $50M in ABC Branded hamburger 

patties to the public through supermarkets. They sell another $50M 

through a clientele comprised of 20 small regional supermarket 

chains under the supermarkets brand. They have a $1M liability cap 

in each supermarket agreement and a separate and distinct 

production run is made for each supermarket order. 

 XYZ Company makes and sells $50M in XYZ Branded hamburger 

patties to supermarkets. They sell another $50M to Chipotle and 

Taco Bell. $25M to each client. They signed the clients contract as-is 

because the client would not change any other the terms.  

 Assumptions – Food Safety procedures are identical, Ground beef is 

perishable. Historically recall and replacement costs of returned beef 

is minimal.  

 

 



The Issue 
 

 If they each have an Ecoli contamination of 2 consecutive production runs of 100,000 

pounds of product……. the ABC risk surrounds Business Interruption and cost to 

rehabilitate sales plus the possibility of a maximum of $1M for any supermarket who 

suffered any consequential damages. In this case, $2M plus first party losses. These 

smaller markets are far less likely to pursue this type of loss. The diversification will 

minimize the loss caused by any potential individual contract loss. 

 The XYZ risk surrounds the Consequential Damages (including Business Interruption) 

suffered by Chipotle and Taco Bell globally as a result of the contamination and  XYZ 

Business Interruption and the cost to rehabilitate sales if they loose either of their 2 

large contracts. The liability for a 5% business Interruption loss for a single  month for 

either client would be impossible for XYZ to handle without the right insurance 

coverage in place. 

 The difference between the 2 risks is immense. XYZ has 2 great relationships in 

Chipotle and Taco Bell which have tremendous upside potential yet the risk 

surrounding these relationships are governed by a contract which are very likely to 

demand XYZ take unlimited liability for the consequential damages for each of these 

large clients if they are provided contaminated ground beef. These contracts are also 

likely cancellable in such an event creating a meaningful and very sudden business 

interruption exposure. 



The Issue 

 Addressing the risk 

 Strategic consulting and or legal advice can help negotiate better terms in 

concert with a customized insurance program. Any limit or cap on the liability 

that can be negotiated is better than what most large companies have in 

their standard procurement contract language. 

 

 The risk in each of these scenarios can be insured. The policy language 

necessary to address each risk is very different. The understanding of the 

difference prior to making a coverage decision is imperative. 

 

 



Risk Management Hot Topics 

A Few Examples 



 Sustainability – a wonderful idea that adds enormous 

risk to a restaurant company.  

 What is the relative level of QC expected from the local 

farm? 

 What is their ability to indemnify you for a contamination 

loss that they cause? 

 

 Buying Direct – Cutting out the middle man! 

 The middle man may have been the entity who had the 

financials to take responsibility for the contamination loss.  

 

 

 

 

Procurement 



Contracts with Suppliers – Assuming they understand the 

limitations of a GL policy on a recall related loss can be a huge 

mistake. 

 Most suppliers do not carry Recall Liability coverage and do 

not have the financial ability to take responsibility for the 

losses that can cause. 

 Clarification of the responsibility for Consequential Damages 

suffered by the restaurant company as a result of 

contaminated ingredients or partially prepared products from 

a grower, processor or distributor. 

 Is unlimited Consequential Damages the holy grail or is great 

QC/QA with a meaningful Recall Liability cap better 

 Currently many contracts are silent on this issue. Clarifying intent 

is important to both sides. 

 Do you require the supplier to carry coverage? Do you 

generically require “recall” insurance? Or do you specifically 

require “Recall Liability” insurance and “consequential 

damages”? What is CLOP? 



Contracts 

Its vital that there is great attention to detail … 

 in the Recall Liability language in contracts to buy 

ingredients or component parts or to outsource 

production to a contract manufacturer. 

 in the Recall Liability language in contracts to sell 

ingredients or component parts or when hired as a 

contract manufacturer. 

Without language to the contrary, a suppliers liability 

is not limited to the single product that is 

contaminated or impaired. Its for the consequential 

damages of the customer or downstream entity that 

uses the product.  
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Recall-Related Litigation: Best Practices 

 Approaching the Issue from a Litigation Perspective 

 

 Top Three Tips for… 

 
 Limiting Risk and Limiting Exposure in Recall-Related 

Litigation; 

 

 Handling Recall-Related Litigation; 

 

 “Succeeding” in Defending Against Recall-Related 
Litigation 

 
 

 

  



Recall-Related Litigation: Best Practices 

 Top Three Tips… 

 

 (1)  Control the Communication 

 

 (2)  Control the Evidence 

 

 (3)  Get Out In Front 
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 Tip #1 – Control the Communication 

 

 Walking the Line Between Proper Disclosure and 

Limiting the Negative Impacts 

 

 Negative Impacts of a Downplayed Recall Notice 

 

 Some Legal Jargon: “Subsequent Remedial 

Measures” 

 

 Choice of Words & Terminology: Perception Is Key 

 



Recall-Related Litigation: Best Practices 

 Tip #2 – Control the Evidence 

 

 Claims of Spoliation Are Ubiquitous In All Types of 

Product Liability & Recall Litigation 

 

 The Duty to Preserve: When is it Triggered? 

 

 Methods of Preservation: What to Consider 

 

 Benefits of Robust Preservation 



Recall-Related Litigation: Best Practices 

 Tip #3 – Get Out In Front of a Recall 

 

 Economic Damages-Only Class Actions: Quick 

Remedies 

 

 Class Certification Issues & Federal Rule of Civil 

Procedure 23 

 

 “Assumption of the Risk” – Still a Viable Defense 
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 (1)  Control the Communication 

 

 (2)  Control the Evidence 

 

 (3)  Get Out In Front 

 



 

 

 


